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OFFICE OF MANAGEMENT AND 
BUDGET 


IMPLEMENTATION OF FEDERAL GRANT AND 
COOPERATIVE AGREEMENT ACT OF 1977 
(PUB. L. 95-224) 


Final OMB Guidance 


AGENCY: Office of Management and 
Budget. 


ACTION: Notice of final OMB guid- 
ance for Federal agency use in imple- 
menting the Federal Grant and Coop- 
erative Agreement Act of 1977. 


SUMMARY: The Federal Grant and 
Cooperative Agreement Act distin- 
guishes between procurement and as- 
sistance relationships and mandates 
that Federal agencies use contracts for 
procurement transactions: 


Sec. 4. Each executive agency shall use a 
type of procurement contract as the legal 
instrument reflecting a relationship be- 
tween the Federal Government and a State 
or local government or other recipient (1) 
whenever the principal purpose of the in- 
strument is the acquisition, by purchase, 
lease, or barter, of property or services for 
the direct benefit or use of the Federal Gov- 
ernment; or (2) whenever an executive 
agency determines in a specific instance 
that the use of a type of procurement con- 
tract is appropriate. 


and grants or cooperative agreements 
for assistance transactions: 


Sec. 5. Each executive agency shall use a 
type of grant agreement as the legal instru- 
ment reflecting a relationship between the 
Federal Government and a State or local 
government or other recipient whenever (1) 
the principal purpose of the relationship is 
the transfer of money, property, services, or 
anything of value to the State or local gov- 
ernment or other recipient in order to ac- 
complish a public purpose of support or 
stimulation authorized by Federal statute, 
rather than acquisition, by purchase, lease, 
or barter, of property or services for the 
direct benefit or use of the Federal Govern- 
ment; and (2) no substantial involvement is 
anticipated between the executive agency, 
acting for the Federal Government, and the 
State or local government or other recipient 
during the performance of the contemplat- 
ed activity. 

Sec. 6. Each executive agency shall use a 
type of cooperative agreement as the legal 
instrument reflecting a relationship be- 
tween the Federal Government and a State 
or local government or other recipient 
whenever (1) the principal purpose of the 
relationship is the transfer of money, prop- 
erty, services, or anything of value to the 
State and local government or other recipi- 
ent to accomplish a public purpose of sup- 
port or stimulation authorized by Federal 
statute, rather than acquisition, by pur- 
chase, lease, or barter, of property or ser- 
vices for the direct benefit or use of the 
Federal Government; and (2) substantial in- 
volvement is anticipated between the execu- 
tive agency, acting for the Federal Govern- 
ment, and the State or local government or 
other recipient during performance of the 
contemplated activity. 


NOTICES 


Federal agencies must implement 
sections 4, 5, and 6 by February 3, 
1979. OMB’s intent in issuing guidance 
is to promote consistent implementa- 
tion of the Act. 

Section 8 of the Act requires OMB 
to conduct a study of Federal assist- 
ance relationships and provide a 
report to Congress no later than Feb- 
ruary 1980. This will focus on develop- 
ing a better understanding or alterna- 
tive means for implementing Federal 
assistance programs and on determin- 
ing the feasibility of developing a com- 
prehensive system of guidance for 
Federal assistance programs. In under- 
taking the study, OMB is required by 
the act to consult and, to the extent 
practicable, involve representatives of 
the executive agencies, Congress, Gen- 
eral Accounting Office, State and local 
governments, other recipients, and in- 
terested members of the public. A 
draft plan outlining the proposed 
scope of the study was published in 
the FEDERAL REGISTER on June 23, 
1978, for comment. Comments on the 
draft plan are due to OMB by August 
23, 1978. 


FOR FURTHER 
CONTACT: 


Thomas L. Hadd, Intergovernmental 
Affairs Division, Office of Manage- 
ment and Budget, Room 9026, 
NEOB, Washington, D.C. 20503, tele- 
phone 202-395-5156. 


Davip R. LEUTHOLD, 
Budget and Management 
‘ Officer. 


SUMMARY OF MAJOR COMMENTS ON THE 
DRAFT GUIDANCE AND THE OMB RE- 
SPONSE 


The Act authorizes the Director of 
OMB to issue supplementary interpre- 
tative guidelines to promote consistent 
and efficient use of contracts, grants, 
and cooperative agreements. On May 
19, 1978, OMB published a proposed 
draft of the guidance in the FEDERAL 
REGISTER for comment. 

Numerous comments were received 
from Federal agencies and others. The 
majority of the comments suggested 
ways for improving the clarity of the 
draft and many of these improvements 
are reflected in the final guidance. 
Some comments dealt with aspects or 
potential effects of the Act itself that 
are beyond the scope of this guidance. 
There were also comments or sugges- 
tions that could not be used in revising 
the guidance, but which will be consid- 
ered during the study. 

A summary of the more important 
substantive comments about specific 
parts of the draft proposal along with 
the OMB response to them follow: 

A. OMB interpretation of the Act. 

1. General purposes of the Act. 

Comment. One agency pointed out 
that there are a number of types of 
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transactions that are not covered by 
the Act, such as the sale, lease, license, 
and other authorizations to use Feder- 
al property, when not for the purpose 
of support or stimulation. 

Response. The guidance was amend- 
ed to reflect this fact. 

A, 3. Interpretation of specific provi- 
sions of the Act. 

Comment. There were several com- 
ments about the clarity of the guid- 
ance in interpreting subsection 4(2) of 
the Act, which allows the use of con- 
tracts ‘““‘whenever an executive agency 
determines in a specific instance that 
the use of a type of procurement con- 
tract is appropriate.”’ Most of the com- 
ments related to the possible use of 
“assistance contracts.” 

Response. The guidance was revised 
by including a direct quote from the 
legislative history, and by stating that 
in all transactions based on this sub- 
section of the Act, procurement con- 
tracts must be used. 

Comment. One comment was re- 
ceived expressing the opinion that 
subsection 7(a) of the Act, which au- 
thorizes agencies to use procurement 
contracts, grants, and cooperative 
agreements as provided for in the Act 
unless otherwise prohibited, should be 
interpreted as replacing the Grants 
Act. The Grants Act provided general 
authority to use grants for funding re- 
search. 

Response. OMB cannot agree with 
this interpretation, since Pub. L. 95- 
224 specifically repeals the Grants Act 
and requires that the selection of the 
appropriate legal instrument be based 
on the character of the specific trans- 
action (i.e., procurement or assistance) 
rather than on a functional activity or 
class of recipient. 

B. Distinguishing between procure- 
ment and assistance. 

1. Basic determinations. 

Comment. Although a major pur- 
pose of the Act is to distinguish be- 
tween procurement and assistance, 
several observers indicated they did 
not feel the OMB draft guidance was 
in sufficient detail. One comment was 
made that the guidance should stress 
the principal purpose of a transaction 
as being the most important determi- 
nant. Two comments requested that 
agencies be guided to use grants for re- 
search funding. 

Response. In most cases, agencies 
will have no trouble distinguishing be- 
tween procurement and assistance. 
Where the distinction is hard to make, 
OMB believes that the agency mission 
and intent must be the guide, and that 
more detailed criteria would not be 
useful. The suggestion that emphasis 
be placed on the principal purpose was 
followed. The request to guide the 
agencies to use grants to fund research 
is not consistent with the Act. OMB 
will continue to work with the agen- 
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cies to promote consistency in agency 
determinations on procurement and 
assistance distinctions. 

B. 2. Assistance awards to for-profit 
organizations. 

Comment. Some of the comments in- 
dicated confusion over whether the 
Act authorizes assistance awards to 
for-profit organizations. 

Response. A subsection was added 
that indicates assistance awards may 
be made to for-profit organizations if 
the awards are consistent with sec- 
tions 4, 5, and 6 of the Act. 

C. Characterization of grants and 
cooperative agreements. 

Comment. Many comments were re- 
ceived on this section. Most of them 
indicated a need for clarifying the 
guidance or suggested ways of doing it. 

Response. The entire section has 
been rewritten for clarification. One 
additional provision was added to indi- 
cate that transactions that include 
very precise Federal requirements and 
provisions for intense monitoring of 
these requirements may properly be 
classified as cooperative agreements. 

C. 2. OMB policy on substantial in- 
volvement. 

Comment. There were several ex- 
pressions of concern that cooperative 
agreements, as a new class of assist- 
ance instruments, might lead to great- 
er Federal involvement, particularly in 
research projects. 

Response. The guidance has been re- 
vised to state that nothing in this Act 
can be interpreted as a basis for in- 
creasing Federal involvement beyond 
that authorized by program statutes. 

D. Agency decision structure for se- 
lection of instruments. 

Comments. It was pointed out that 
the guidance, as drafted, would not 
apply to the organization and process- 
es of some agencies. 

Responses. The guidance was rewrit- 
ten to convey the original intent but 
to be less restrictive on how agencies 
should follow it. 

E. Administrative requirements for 
grants and cooperative agreements. 

Comment. There were a number of 
comments about whether or not these 
requirements should apply to coopera- 
tive agreements. It was also pointed 
out that some of these requirements 
do not now apply to some classes of re- 
cipients, such as for-profit organiza- 
tions. 

Response. The legislative history 
specifically indicates that OMB Circu- 
lar A-102 is part of the existing system 
of guidance, and the creation of the 
cooperative agreement instrument 
should not lead to a bypass of this ini- 
tial step. The point about the limited 
applicability of some of the adminis- 
trative requirements has been includ- 
ed in the final guidance. OMB will 
consider the question of -administra- 
tive requirements as they relate to 
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grants and cooperative agreements 
during the study required by section 8 
of the Act. 

F. Specific guidelines for grants. 

1. Distinction between grants and 
subsidies. 

Comments. Several comments were 
received that the draft guidance on 
this point was inadequate. 

Response. The distinction between 
grants, which are covered under sec- 
tion 5 of the Act, and subsidies, which 
are not, will have to be included in the 
section 8 study. Accurate coverage is 
not possible at this time, so this para- 
graph has been removed from the 
guidance. 

L. Agency records and M. OMB re- 
porting requirements. 

Comment. There were numerous 
comments that both of these sections 
impose a considerable burden on the 
agencies. 

Response. One purpose of the Act is 
to provide Congress with more infor- 
mation on the operations of Federal 
assistance programs. OMB is trying to 
keep the burden to a minimum, con- 
sistent with this purpose. These sec- 
tions are to give the agencies an early 
indication of the type of information 
that will be needed. 


GUIDANCE TO THE FEDERAL AGENCIES 


The transmittal memorandum from 
the Director of OMB to the heads of 
Federal agencies and the attached 
guidance follow. 


EXECUTIVE OFFICE OF THE PRESIDENT, 
OFFICE OF MANAGEMENT AND BUDGET, 
Washington D.C. August 15, 1978. 


MEMORANDUM FOR THE HEADS OF EXECUTIVE 
DEPARTMENTS AND AGENCIES 


From: James T. McIntyre, Jr. 

Subject: OMB Guidance for Implementing 
the Federal Grant and Cooperative Agree- 
ment Act. 

The Federal Grant and Cooperative 
Agreement Act of 1977 (Pub. L. 95-224) re- 
quires that by February 3, 1979, Federal 
agencies use procurement contracts to ac- 
quire property or services for the direct 
benefit or use of the Federal Government 
and grants or cooperative agreements to 
transfer money, property, services, or any- 
thing of value to recipients to accomplish a 
Federal purpose of stimulation or support 
authorized by statute. 

The act authorizes the Office of Manage- 
ment and Budget to issue supplementary in- 
terpretative guidelines to promote consist- 
ent and efficient use of contracts, grants, 
and cooperative agreements as defined in 
the act. It is hoped that the attached OMB 
guidance will not only promote consistent 
and orderly implementation of the act, but 
also aid in minimizing potential disruptions 
resulting from possible revisions to proce- 
dures and application materials. 

A draft of this guidance was published in 
the May 19, 1978, FeperRaAL REGISTER for 
agency and public comment. While we re- 
ceived a number of suggestions for improv- 
ing and clarifying specific sections, relative- 
ly few basic policy issues that could be treat- 
ed in the guidance were brought to our at- 


36861 


tention. The attached guidance reflects, to 
the extent practicable, comments provided 
in response to the public notice. Agency rep- 
resentatives assisted in revising the draft 
and bringing it to its final form. This guid- 
ance will appear as a Notice in the FEDERAL 
REGISTER in the near future. 

OMB is authorized to except individual 
transactions or programs from provisions of 
the act until February 3, 1981. Exception 
policy and procedures are included in the 
guidance. In the meantime, OMB is re- 
quired to conduct a study to develop a 
better understanding of alternative means 
for implementing Federal assistance pro- 
grams and to determine the feasibility of de- 
veloping a comprehensive system of guid- 
ance for Federal Assistance programs. Many 
of the issues addressed in the OMB guid- 
ance will also be the subject of further 
review in the study. A draft plan for the 
study was published in the June 23, 1978, 
FEDERAL REGISTER for a 60-day public com- 
ment period. A report on the study is to be 
submitted to Congress no later than Febru- 
ary 1980. 


OMB GUIDANCE TO AGENCIES FOR Im- 
PLEMENTING THE FEDERAL GRANT AND 
COOPERATIVE AGREEMENT ACT 


(Pub. L. 95-224) 


Introduction. The Federal Grant 
and Cooperative Agreement Act of 
1977 (Pub. L. 95-224), signed February 
3, 1978, requires executive agencies to 
distinguish procurement relationships 
from assistance relationships. A major 
objective of the act is to achieve con- 
sistency in the use of legal instru- 
ments by agencies for procurement 
and assistance transactions. This is a 
preliminary step toward a _ broad 
review of the administration of Feder- 
al assistance programs and the rela- 
tionships created by the terms and 
conditions of legal assistance instru- 
ments. Section 4 of the act requires 
the use of procurement contracts for 
all agency acquisition activity. Sec- 


_ tions 5 and 6 require the use of grants 


or cooperative agreements for speci- 
fied types of assistance relationships. 
Section 9 authorizes the Director of 
the Office of Management and Budget 
to issue supplementary interpretative 
guidelines to promote consistent and 
efficient implementation of sections 4, 
5, and 6. Subsection 10(d) authorizes 
the Director to except individual 
transactions or programs from the 
act’s provisions. 

In addition, section 8 of the act re- 
quires OMB to conduct a study of Fed- 
eral assistance relationships and 
submit a report to Congress in 2 years. 
The guidelines that follow are based 
on OMB authorizations under sections 
8, 9, and 10(d). 


' CONTENTS 


A. OMB interpretation of the Act. 

B. Distinguishing between procurement and 
assistance. 

C. Characterization of grants and coopera- 
tive agreements. 
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D. Agency decision structure for selection of 
instruments. 

E. Administrative requirements for grants 
and cooperative agreements. 

F. Specific guidelines for grants. 

G. Specific guidelines for cooperative agree- 
ments. 

H. Assistance transactions involving only 
non-monetary transfers. 

I. OMB exception policy. 

J. OMB exception procedures. 

K. Joint funding under grants and coopera- 
tive agreements. 

L. Agency records. 

M. OMB reporting requirements. 


GUIDANCE 
A. OMB INTERPRETATION OF THE ACT 


1. General purposes of the Act. OMB 
views the Federal Grant and Coopera- 
tive Agreement Act as an important 
opportunity to review, improve, and 
simplify the broad array of Federal as- 
sistance relationships. It sees the Act’s 
objective of Federal consistency for 
various types of relationships coincid- 
ing with the President’s goal of 
making Federal program actions more 
understandable and predictable. Agen- 
cies should give serious consideration 
to the policy implications of the Act’s 
provisions, particularly Sections 4, 5, 
and 6, pertaining to the use of con- 
tracts, grants, and cooperative agree- 
ments as these involve the essence of 
the way agencies perform fundamen- 
tal functions. 

This Act does not cover all possible 
relationships that may exist between 
Federal agencies and others. For ex- 
ample, the sale, lease, license, and 
other authorizations to use Federal 
property, when not for the purpose of 
support or stimulation, are not within 
the scope and intent of Pub. L. 95-224 
or this guidance. 

2. Orderly implementation of sec- 
tions 4, 5, and 6. These sections of the 
Act require agencies to use contracts 
for all procurement actions, and 
grants or cooperative agreements to 
transfer money, property, services, or 
anything of value to recipients to ac- 
complish a Federal purpose of stimula- 
tion or support authorized by statute. 
Subsection 10(b) says: 


Nothing in this Act shall be construed to 
render void or voidable any existing con- 
tract, grant, cooperative agreement, or 
other contract, grant, or cooperative agree- 
ment entered into up to one year after the 
date of enactment of this Act. 


The legislative historic clearly indi- 
cates that Congress intended this 
provison to provide one year for order- 
ly implementation of sections 4, 5, and 
6. The Act was signed February 3, 
1978. Agencies have until February 3, 
1979, to implement these sections in 
accordance with the OMB guidelines. 

3. Interpretation of specific provi- 
sions of the Act. To promote consisten- 
cy, agencies should interpret subsec- 
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tions 4(2), 7(a), and 7(b) of the Act as 
follows: 

a. Subsection 4(2) allows the use of 
contracts ‘whenever an _ executive 
agency determines in a specific in- 
stance that the use of a type of pro- 
curement contract is appropriate.” 
The Senate Report on the Act says: 


“This subsection accommodates situations 
in which an agency determines the specific 
public needs can be satisfied best by using 
the procurement process. For example, sub- 
section 4(2) would cover the two-step situa- 
tion in which a Federal agency may procure 
medicines which it then “grants” to non- 
Federal hospitals. This subsection does not 
allow agencies to ignore sections 5 and 6. 
Compliance with the requirements of sec- 
tions 4, 5, and 6 will necessitate deliberate 
and conscious agency determinations of the 
choice of instruments to be employed. (Ital- 
ics added.) 


Until the Federal Acquisition Regu- 
lation is published, the Federal Pro- 
curement Regulation, the Armed Ser- 
vices Procurement Regulation, and 
other procurement regulations author- 
ized by law govern policy and proce- 
dures regarding procurement con- 
tracts awarded under the authority of 
this subsection. Section M of this guid- 
ance includes a reporting requirement 
for procurement transactions based on 
subsection 4(2). 

b. Subsection 7(a) says: 


Notwithstanding any other provision of 
the law, each executive agency authorized 
by law to enter into contracts, grant or co- 
operative agreements, or similar arrange- 
ments is authorized and directed to enter 
into and use types of contracts, grant agree- 
ments, or cooperative agreements as re- 
quired by this Act. 


If, prior to the passage of the Act, an 
agency was authorized to use one or 
more of the three instruments—pro- 
curement contracts, grants, or cooper- 
ative agreements—and is not prohibit- 
ed from using any of them, this provi- 
son enables it to enter into any of the 
three types of arrangements, subject 
to the criteria set forth in sections 4, 5, 
and 6. 

c. Subsection 7(b) says: 


The authority to make cortracts, grants, 
and cooperative agreements for the conduct 
of basic or applied research at nonprofit in- 
stitutions of higher education, or at non- 
profit organizations who primary purpose is 
the conduct of scientific research shall in- 
clude discretionary authority, when it is 
deemed by the head of the executive agency 
to be in furtherance of the objectives of the 
agency, to vest in such institutions or orga- 
nizations, without further obligation to the 
government, or on such other terms and 
conditions as deemed appropriate, title to 
equipment or other tangible personal prop- 
erty purchased with such funds. 


The Act repeals the Grants Act, 
Pub. L. 85-934, which authorized the 
use of grants for scientific research. 
This provision continues the authority 
of the Grants Act to vest title to 


equipment purchased with Federal 
funds in a nonprofit organization. It 
expands this authority to other classes 
of property and applies to procure- 
ment contracts and cooperative agree- 
ments as well as grants. 


B. DISTINGUISHING BETWEEN 
PROCUREMENT AND ASSISTANCE 


1. Basic determinations. While one 
of the major objectives of the Act is to 
distinguish between procurement and 
assistance relationships, neither term 
is specifically defined. Section 4 re- 
quires use of a procurement contract 
when the principal purpose is acquisi- 
tion, by purchase, lease, or barter, of 
property or services for the direct 
benefit or use of the Federal Govern- 
ment. Sections 5 and 6 require the use 
of grants or cooperative agreements 
when the pricipal purpose is the trans- 
fer of money, property, services, or 
anything of value to accomplish a 
public purpose of support or stimula- 
tion authorized by Federal statute, 
rather than acquisition, by purchase, 
lease, or barter, of property or services 
for the direct benefit or use by the 
Federal Government. 

Agencies should interpret the lan- 
guage of sections 5 and 6 which call 
for the use of grants or cooperative 
agreements to “accomplish a public 
purpose of support or stimuation au- 
thorized by Federal statute” as includ- 
ing but not restricted to traditioinal 
assistance transactions. Thus, for ex- 
ample, where an agency authorized to 
support or stimulate research decides 
to enter into a transaction where the 
principal purpose of the transaction is 
to stimulate or support research, it is 
authorized to use either a grant or a 
cooperative agreement. Conversely, if 
an agency is not authorized to stimu- 
late or support research, or the princi- 
pal purpose of a transaction funding 
research is to produce something for 
the government’s own use, a procure- 
ment transaction must be used. Until 
the Federal Acquisition Regulation is 
published, the Federal Procurement 
Regulation, the Armed Services Pro- 
curement Regulation, and other pro- 
curemnt regulations authorized by law 
govern policy and procedures regard- 
ing procurement contracts. 

2. Assistance awards to for-profit or- 
ganizations. Subject to the require- 
ments of sections 4, 5, and 6 of the 
Act, assistqnce awards may be made to 
for-profit organizations when deemed 
by the agency to be consistent with 
legislative intent and program pur- 
poses. 

3. When to decide on the use of pro- 
curement or assistance instruments. 
Any public notice, solicitation, or re- 
quest for applications or proposals 
should indicate whether the intended 
relationship will be one of procuremnt 
or assistance. 
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4. What to do if the distinctions be- 
tween procurement and assistance do 
not apply to a specific class of transac- 
tions. Agencies should make evefy 
effort to ensure their relationships 
conform with those specified in the 
Act. If, however, there are major indi- 
vidual transactions or programs which 
contain elements of both procurement 
and assistance, but which cannot be 
characterized as having a principal 
purpose of one or the other, an OMB 
exception should be requested. Sec- 
tions I and J deal with OMB excep- 
tions. 


C. CHARACTERIZATION OF GRANTS AND 
COOPERATIVE AGREEMENTS 


1. Anticipated substantial involve- 
ment during performance. The basic 
statutory criterion for distinguishing 
between grants and cooperative agree- 
ments is that for the latter, “swbstan- 
tial involvement is anticipated be- 
tween the executive agency and the 
recipient during performance of the 
contemplated activity” (emphasis 
added). To insure consistent determi- 
nations, all agencies should use only 
this criterion when deciding to use 
either a grant or a cooperative agree- 
ment. 

a. Anticipated substantial Federal in- 
-volvement is a relative rather than an 
absolute concept. The examples that 
follow in “‘b” and “c” are not meant to 
be a checklist or to be considered as in- 
dividual determinants. Rather, they 
are to illustrate the general policy 
that: 

(1) When the terms of an assistance 
instrument indicate the recipient can 
expect to run the project without 
agency collaboration, participation, or 
intervention as long as it is run in ac- 
cordance with the terms of the assist- 
ance instrument, substantial involve- 
ment is not anticipated. 

(2) When the instrument indicates 
the recipient can expect agency col- 
laboration or participation in the man- 
agement of the project, substantial 
Federal involvement is anticipated. 

b. As a guide to making these deter- 
minations, anticipated substantial in- 
volvement during performance does 
not include: 

(1) Agency approval of recipient 
_ Plans prior to award. 

(2) Normal exercise of Federal stew- 
ardship responsibilities during the 
project period such as site visits, per- 
formance reporting, financial report- 
ing, and audit to insure that the objec- 
tives, terms, and conditions of the 
award are accomplished. 

(3) Unanticipated agency involve- 
ment to correct deficiencies in project 
or financial performance from the 
terms of the assistance instrument. 

(4) General statutory requirements 
understood in advance of the award 
such as civil rights, environmental pro- 
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tection, and provision for the handi- 
capped. : 

(5) Agency review of performance 
after completion. 

(6) General administrative require- 
ments, such as those included in OMB 
Circulars A-21, A-95, A-102, A-110, 
and FMC 74-4. 

c. Conversely, anticipated involve- 
ment during performance would exist 
and, depending on the circumstances, 
could be substantial, where the rela- 
tionship includes, for example: 

(1) Agency power to immediately 
halt an activity if detailed perform- 
ance specifications (e.g., construction 
specifications) are not met. These 
would be provisions that go beyond 
the suspension remedies of the Feder- 
al Government for nonperformance as 
in OMB Circulars A-102 and A-110. 

(2) Agency review and approval of 
one stage before work can begin on a 
subsequent stage during the period 
covered by the assistance instrument. 

(3) Agency review and approval of 
substantive provisions of proposed 
subgrants or contracts. These would 
be provisions that go beyond existing 
policies on Federal review of grantee 
procurement standards and _ sole 
source procurement. 

(4) Agency involvement in the selec- 
tion of key recipient personnel. (This 
does not include assistance instrument 
provisions for the participation of a 
named principal investigator for re- 
search projects.) 

(5) Agency and recipient collabora- 
tion or joint participation. 

(6) Agency monitoring to permit 
specified kinds of direction or redirec- 
tion of the work because of interrela- 
tionships with other projects. 

(7) Substantial, direct agency oper- 
ational involvement or participation 
during the assisted activity is antici- 
pated prior to award to insure compli- 
ance with such statutory requirements 
as civil rights, environmental protec- 
tion, and provision for the handi- 
capped. Such participation would 
exceed that normally anticipated 
under (b)(4), above. 

(8) Highly prescriptive agency re- 
quirements prior to award limiting re- 
cipient discretion with respect to scope 
of services offered, organizational 
structure, staffing, mode of operation, 
and other management processes, 
coupled with:close agency monitoring 
or operational involvement during per- 
formance over and above the normal 
exercise of Federal stewardship re- 
sponsibilities to ensure compliance 
with these requirements. 

2. OMB policy on substantial in- 
volvement. Agencies should limit Fed- 
eral involvement in assisted activities 
to the minimum consistent with pro- 
gram requirements. Nothing in this 
Act should be construed as authoriz- 
ing agencies to increase their involve- 
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ment beyond that authorized by other 
statutes. 

3. How technical assistance and 
guidance relate to substantial involve- 
ment, The practice of some agencies of 
providing technical assistance, advice, 
or guidance to recipients of financial 
assistance does not constitute substan- 
ial involvement if: 

a. It is provided at the request of the 
recipient, or; ; 

b. The recipient is not required to 
follow it, or; 

c. The recipient is required to follow 
it, but it is provided prior to the start 
of the assisted activity and the recipi- 
ent understood this prior to the finan- 
cial assistance award. 

4. What to do if grants or coopera- 
tive agreements do not fit program re- 
quirements. There may be a few cases 
of assistance programs covered by sec- 
tion 5 or 6 of the Act where neither a 
grant nor a cooperative agreement is 
suitable. In such cases, an OMB excep- 
tion should be requested in accordance 
with sections I and J below. 

5. Competition for assistance 
awards. Consistent with the purposes 
of Pub. L. 95-224, agencies are encour- 
aged to maximize competition among 
all types of recipients in the award of 
grants or cooperative agreements, in 
consonance with program purposes. 


D. AGENCY DECISION STRUCTURE FOR 
SELECTION OF INSTRUMENTS 


The determinations of whether a 
program is principally one of procure- 
ment or assistance, and whether sub- 
stantial Federal involvement in per- 
formance will normally occur are basic 
agency policy decisions. Agency heads 
should insure that these general deci- 
sions for each program are either 
made or reviewed at a policy level. A 
determination that a program is prin- 
cipally one of procurement or assist- 
ance does not preclude the use of any 
of the types of instruments when ap- 
propriate for a particular transaction. 
Congress intended the Act to allow 
agencies flexibility to select the instru- 
ment that best suits each transaction. 
Agencies should insure that all trans- 
actions covered by the Act are consist- 
ent with their basic policy decisions 
for each program. 


E. ADMINISTRATIVE REQUIREMENTS FOR 
GRANTS AND COOPERATIVE AGREEMENTS. 


Present administrative requirements 
such as OMB Circulars A-95, A-102, 
and A-110 apply to both grants and 
cooperative agreements involving the 
transfer of Federal funds. Some of 
these administrative requirements 
apply to specific classes of recipients 
such as State and local governments. 
This guidance does not extend the cov- 
erage of these requirements to instru- 
ments with other recipient classes 
such as for-profit organizations. These 
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administrative requirements will not 
apply to General Revenue Sharing or 
Anti-Recession Fiscal Assistance 
Grants administered by the Treasury 
Department. 

Each assistance instrument must 
provide that the head of the assisting 
agency and the Comptroller General 
of the United States, or any of their 
duly authorized representatives, shall 
have access to any books, documents, 
papers, and records of the recipient 
and their subgrantees which are perti- 
nent to the transaction for the pur- 
pose of making audits, examination, 
excerpts, and transcripts. 


F. SPECIFIC GUIDELINES FOR GRANTS 


1. Increasing Federal involvement 
during a grant period. At times an 
agency may find it necessary to in- 
crease the involvement in a grant- 
funded project during the period of 
time covered by the grant. This could 
happen, for example, when standard 
grant reports or monitoring indicates 
some sort of problem. If this occurs, 
agencies should not view the Act as re- 
stricting their authority to intervene 
as necessary to bring the project into 
conformance with original intentions. 
Agencies should not, however, seek to 
become substantially involved in a 
long term or ongoing grant-funded ac- 
tivity without converting the grant in- 
strument to a cooperative agreement 
following negotiation with the recipi- 
ent. 


G. SPECIFIC GUIDELINES FOR COOPERATIVE 
AGREEMENTS 


1. Alternative uses of cooperative 
agreements. In all cases, the determi- 
nation of when to use cooperative 
agreements will be based on the need 
for substantial Federal involvement in 
the assisted activity. 

a. Some programs now using grants 
will require the use of cooperative 
agreements exclusively. This determi- 
nation should be based on statutory 
requirements or policy level determi- 
nations of substantial Federal involve- 
ment in the performance of the assist- 
ed project. 

b. Other programs may use grants or 
cooperative agreements, depending on 
the nature of the project or the abili- 
ties of the recipients. For example: 

(1) Some projects may start out as 
cooperative agreements in the first 
year and be converted to grants after 
recipient capacity has been estab- 
lished. 

(2) Other projects, initially funded 
as grants, may have to be renewed or 
continued for subsequent budget peri- 
ods as cooperative agreements if there 
is a need to revise the project, upgrade 
recipient capacity, or protect the Fed- 
eral interest. 

2. Statement of Federal involvement. 
Each cooperative agreement should in- 


NOTICES 


clude an explicit statement of the 
nature, character, and extent of antici- 
pated Federal involvement. These 
statements must be developed with 
care to avoid unnecessarily increasing 
Federal liability under the assistance 
instrument. 


H. ASSISTANCE TRANSACTIONS INVOLVING 
ONLY NONMONETARY TRANSFERS 


1. Types of assistance included. Sec- 
tions 5 and 6 apply to transactions 
that transfer “property, services, or 
anything of value,” which could in- 
clude consultation, technical services, 
information, and data. This section of 
the guidance applies to agencies and 
programs that provide such types of 
nonmonetary assistance apart from 
fund transfers. 

2. Applicability of administrative 
standards. Section E above stated that 
existing administrative standards (e.g., 
OMB Circulars A-95, A-102, A-110) 
apply to grants and cooperative agree- 
ments involving the transfer of funds. 

Agencies are encouraged, however, 
to use these standards where appropri- 
ate, and in some cases, their use is re- 
quired for nonmonetary transfers. For 
example, a donation of a substantial 
parcel of land to a local government is 
the type of Federal action covered by 
Part II of A-95, but other administra- 
tive standards may not apply. 

3. OMB exception for nonmonetary 
assistance. OMB exempts programs 
and transactions providing nonmone- 
tary assistance from the provisions of 
section 5 of the Act. Existing agency 
practices for providing nonmonetary 
assistance where no Federal involve- 
ment in the assisted activity is antici- 
pated should continue. Thus a formal 
grant instrument is not required to 
provide surplus property, consultation, 
or data. Where substantial Federal in- 
volvement in the assisted activity is 
anticipated, however, a cooperative 
agreement is required as indicated in 
section 6 of the Act. Agencies engaged 
in the provision of nonmonetary as- 
sistance will be asked to report on 
these activities under section M below. 


I. OMB EXCEPTION POLICY 


1. General. Section 10(d) authorizes 
the Director of OMB to: 


Except individual transactions or pro- 
grams of any executive agency from the ap- 
plication of the provisions of this Act. This 
authority shall expire one year after receipt 
by the Congress of the study provided for in 
section 8 of this Act. 


Agencies are advised that, unless 
otherwise indicated, OMB exceptions 
will run through January 1981. 

2. Exceptions provided in this guid- 
ance. Section H 3 of this guidance ex- 
cepts nonmonetary grants. 

3. Other exceptions under the Act. 
Agencies are required to conform with 
sections 4, 5, and 6 of the Act. Where 


severe disruption to a program or seri- 
ous consequences to recipients would 
result, a request for exceptions should 
be made to OMB. OMB intends to 
grant additional exceptions only on 
the basis of agency requests that in- 
clude strong justifications and an indi- 
cation of the harm that will result if 
an exception is not granted. Section J 
below indicates the procedures agen- 
cies should follow in requesting excep- 
tions. 

4. Waiver of administrative stand- 
ards. OMB is responsible for most of 
the administrative standards that 
apply to assistance programs. Agencies 
should follow these standards. The cir- 
culars that establish these standards 
presently provide procedures for 
granting of waivers. If the standards 
appear unsuitable to a particular situ- 
ation, requests for waivers should be 
sent to the OMB office responsible for 
the circular or the responsible agency 
if not OMB (e.g., for GSA uniform re- 
location provisions). Requests for 
waivers to financial management cir- 
culars administered by OMB should be 
addressed to John Lordan, Chief, Fi- 
nancial Management Branch, OMB, 
Room 6002, NEOB, Washington, D.C. 
20503. 


J. OMB EXCEPTION PROCEDURES 


A request for an OMB exception 
under this Act should be addressed to 
Deputy Associate Director for Inter- 
governmental Affairs, Room 9025, 
NEOB, Washington, D.C. 20503. It 
should include: 

1. A statement on whether the ex- 
ception is requested for a complete 
program or an individual transaction. 

2. An explanation of why an excep- 
tion is requested, including statutory, 
agency policy, or other reasons. 

3. A statement of what the agency 
will do if an exception is not granted 
and what the implications would be if 
this action were taken. 

4. An indication of how the agency 
will handle the situation if the OMB 
exception expires before there are any 
changes to either this Act or agency 
statutes. 


K. JOINT FUNDING UNDER GRANTS AND 
COOPERATIVE AGREEMENTS 


Subsection 10(c) of the Act specifi- 
cally provides for projects funded 
under the Joint Funding Simplifica- 
tion Act that include more than one 
type of assistance relationship. Thus a 
project with some components funded 
by grants and others by cooperative 
agreements is entirely permissible. 
Agencies should view this Act as pro- 
viding the opportunity and authority 
to participate in joint funded projects 
in any number of funding relation- 
ships to serve the best interests of the 
participating agencies programs. 
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L, AGENCY RECORDS 


Both Congress and OMB view this 
Act as a preliminary step toward long- 
range overhaul of Federal assistance 
activities. The requirement for agen- 
cies to implement sections 4, 5, and 6 
in one year is, in large part, to begin 
the systematic gathering of data about 
Federal assistance relationships. Agen- 
cies should anticipate that congres- 
sional committees, the General Ac- 
counting Office, and OMB will be 
asking extensive questions about the 
effects of implementing these sections. 
While the questions may vary from 
agency to agency, they can reasonably 
be expected to deal with operating ex- 
perience for a year or more after full 
implementation. Agencies should de- 
velop systems of records that would 
allow them to answer questions such 
as: 
1. How many financial grants have 
been awarded in accordance with sec- 
tion 5 of the Act? What was the dollar 
volume and what classes of recipients 
were involved (e.g., State governments, 
universities, hospitals, individuals)? 

2. For which programs did the 
agency decide to use grants exclusive- 
ly? Why? 

3. How many financial assistance co- 
operative agreements have been 
awarded in accordance with section 6 
of the Act? What was the dollar 
volume and what classes of recipients 
were involved? 

4. For which programs did the 
agency decide to use cooperative 
agreements exclusively? What are the 
nature and reason for the agency in- 
volvement? 


5. For which programs were both 
grants and cooperative agreements 
used? What were the criteria for deter- 
mining the instrument used? 

6. What types of nonmonetary as- 
sistance transfers were made as 
grants? What types as cooperative 
agreements? 

7. What was the agency’s experience 
in implementing sections 4, 5, and 6? 
How did it contribute to improved pro- 
jects, management, or intergovern- 
mental relations? What problems has 
the Act presented that can be expect- 
’ ed to continue? 


M. OMB REPORTING REQUIREMENTS 


The experience of the agencies in 
making decisions necessary to imple- 


NOTICES 


ment sections 4, 5, and 6 of the Act 
will be important to the study re- 
quired by section 8. In addition, to the 
more general questions about the fea- 
sibility of a comprehensive system of 
guidance for assistance activities, the 
report to Congress must include a 
summary of the effects of sections 4, 5, 
and 6. For these reasons, agencies are 
to provide by March 1, 1979, a report 
to OMB that includes the following: 

1. Distinguishing between procure- 
ment and assistance: 

a. For what types of activities did 
the agency have trouble making the 
distinction between procurement and 
assistance? Why? 

b. On what basis were the issues re- 
solved? 

2. Use of procurement contracts: 

a. What activities formerly funded 
through grants or other assistance in- 
struments will now be handled with 
procurement contracts? 

b. What is the anticipated dollar 
volume of these procurement con- 
tracts? 

c. What is expected to be the impact 
of this shift on the agency? 

d. Who will be the principal recipi- 
ents of these contracts? 

e. What is expected to be the impact 
on the recipients? 

f. What use was made of the subsec- 
tion 4(2) procurement provisions? Ex- 
plain any uses other than those fol- 
lowing the two-step example in the 
legislative history. 

3. Agency decisions on when to use 
grants or cooperative agreements: 

a. Describe the process by which the 
agency decided which programs would 
use: 

(1) Only grants. 

(2) Only cooperative agreements. 

(3) Both grants and cooperative 
agreements. 

b. Which programs, as listed in the 
Catalog of Federal Domestic Assist- 
ance, will fall into each of the above 
three categories? For those in category 
3 what is the expected mix in terms of 
total dollars and numbers of transac- 
tions? z ’ 

c. What programs not listed in the 
Catalog of Federal Domestic Assist- 
ance will fall into each of the three 
categories? For those in category 3 
what is the expected mix in terms of 
total dollars and numbers of transac- 
tions? 

d. What is the anticipated first-year 
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dollar volume of the programs in each 
of the three categories? 

e. What types of Federal involve- 
ment in the assisted activity led to the 
identification of programs that would 
use only cooperative agreements? 

f. What are the anticipated reactions 
of the recipients of programs using 
only cooperative agreements? 

g. What are the anticipated liability, 
accountability, and other implications 
for the programs using only coopera- 
tive agreements? 

h. What are the agency guidelines 
on the selection of instruments for 
programs that may use either grants 
or cooperative agreements. 

i. What is the anticipated dollar 
volume of grants and cooperative 
agreements to be awarded under these 
programs? 

j. How will the opportunity to use 
either grants or cooperative agree- 
ments improve administration ‘of these 
programs? 

k. What negative effects are antici- 
pated from the requirement to make a 
choice of instruments? 

1. What programs will use assistance 
instruments that formerly used con- 
tracts and what is the dollar volume of 
these new uses of assistance instru- 
ments? 

4. Nonmonetary assistance transfers: 

a. What were the types and dollar 
value of nonmonetary transfers made 
by the agency using grant instru- 
ments? 

b. How do these grant instruments 
compare with monetary grant instru- 
ments? 

c. What were the types and dollar 
value of nonmonetary transfer made 
under the OMB exception that did not 
use grant instruments? 

d. How would the agency have treat- 
ed these transfers had not OMB grant- , 
ed the exception? 

e. What were the types and dollar 
value of nonmonetary transfers made 
through cooperative agreements? 

f. What was the agency’s experience 
with this use of cooperative agree- 
ments? 

5. Overall evaluation of the Act: 

a. What elements of the Act are con- 
tributing to improved program per- 
formance and administration? 

b. What elements of the Act are par- 
ticularly troublesome? Why? 

c. What proposals would the agency 
make for revising the Act? 


{FR Doc. 78-23260 Filed 8-17-78; 8:45 am] 
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